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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
ROBERT W. WARDEN,
)
)
Defendant-Appellant.
)
____________________________________)

NO. 46136
IDAHO COUNTY NO. CR-2017-2142

APPELLANT’S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Robert W. Warden was convicted of felony driving under the influence of alcohol
(“DUI”) following a bench trial, and was sentenced to a unified term of six years, with two and
one-half years fixed. He appeals from his judgment of conviction, challenging his sentence as an
abuse of discretion.

Statement of Facts and Course of Proceedings
At approximately 11:10 p.m., police officer Sam Augello stopped Mr. Warden, an
enrolled member of the Nez Perce tribe, who was driving westbound on Highway 12, within the
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boundaries of the Nez Perce Indian Reservation. (R., pp.19-22, 114.) Officer Aguello arrested
Mr. Warden on suspicion of DUI, and ultimately transported him to the Idaho County Jail.
(R., pp.19-22, 113-14.) Mr. Warden was charged by Amended Information with felony DUI,
driving without privileges, and possession of an open container of alcohol while operating a
motor vehicle. (R., pp.59-66.)
Mr. Warden filed a motion to suppress and a motion to dismiss. (R., pp.74-87.) He
argued, among other things, that the DUI charge should be dismissed for lack of subject matter
jurisdiction because he is a member of the Nez Perce tribe and the incident occurred on tribal
land. (R., pp.77-82.) He argued a felony conviction would substantially interfere with his treaty
rights (specifically, his ability to hunt) because it would impact his ability to possess a firearm.
(Id.) The district court denied Mr. Warden’s motion to suppress and motion to dismiss.
(R., pp.113-18.)
Mr. Warden’s appointed attorney filed a motion to withdraw, which the district court
granted. (R., pp.119-33, 146-48.) Represented by new counsel, Mr. Warden waived his right to a
jury trial, and the case was tried to the bench. (R., pp.184, 193-97, 200-05.) At the conclusion of
the State’s case, Mr. Warden moved for a judgment of acquittal pursuant to Idaho Criminal Rule
29. (R., p.202.) The district court granted the motion with respect to the charge of driving
without privileges. (Tr., p.213, Ls.1-4; R., p.202.) The district court found Mr. Warden guilty of
felony DUI, and not guilty of an open container violation. (R., p.204.)
After trial, Mr. Warden filed a motion to set aside the verdict and for a new trial, arguing
the evidence was insufficient to show he was driving while under the influence of alcohol.
(R., pp.209-13.) Mr. Warden also filed a pro se motion for a new trial. (R., pp.224-30.) The
district court denied both motions. (R., pp.237-41.) The district court sentenced Mr. Warden to a
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unified term of six years, with two and one-half years fixed. (R., p.247.) The judgment of
conviction was entered on July 11, 2018, and Mr. Warden filed a timely notice of appeal on
July 12, 2018. (R., pp.248-51, 274-77.)

ISSUE
Did the district court abuse its discretion when it sentenced Mr. Warden to a unified term of six
years, with two-and-a-half years fixed, considering the mitigating factors that exist in this case?

ARGUMENT
Considering The Mitigating Factors That Exist In This Case, The District Court Abused Its
Discretion When It Sentenced Mr. Warden To A Unified Term Of Six Years, With Two And
One-Half Years Fixed
This Court reviews sentencing decision for an abuse of discretion. State v. McIntosh, 160
Idaho 1, 8 (2016). This Court considers whether the trial court: “(1) correctly perceived the issue
as one of discretion; (2) acted within the boundaries of its discretion; (3) acted consistently with
the legal standards applicable to the specific choices available to it; and (4) reached its decision
by an exercise of reason.” Lunneborg v. My Fun Life, 163 Idaho 856, 863 (2018).
Generally, when appealing a sentence as an abuse of discretion, the appellant “must
establish that, under any reasonable view of the facts, the sentence was excessive considering the
objectives of criminal punishment.” State v. Varie, 135 Idaho 848, 856 (2001) (citation omitted).
“Those objectives are (1) protection of society; (2) deterrence of the individual and the public
generally; (3) the possibility of rehabilitation; and (4) punishment or retribution for wrongdoing.” Id. (quotation marks omitted). “When reviewing whether a sentence is excessive, [this
Court] review[s] all the facts and circumstances in the case and focus[es] on whether the trial
court abused its discretion in fixing the sentence.” State v. Baker, 136 Idaho 576, 577 (2001)
(citation omitted). Where, as here, the district court imposes a sentence within the statutory
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limits, “the appellant bears the burden of demonstrating that it is a clear abuse of discretion.”
State v. Miller, 151 Idaho 828, 834 (2011) (quotation marks and citation omitted).
The sentence Mr. Ward received represents a clear abuse of discretion. Mr. Warden was
arrested for DUI after being stopped for weaving (arguably) and despite showing few, if any,
signs of intoxication. (R., pp.19-22.) He was 53 years old at the time of his sentencing, and has
been drinking alcohol for 40 years. (Conf. Exs., pp.1, 15.)
Mr. Warden’s mother wrote a letter to the district court in which she described her son as
a good, kind, and compassionate person who would help anyone. (Def. Ex. A.) She asked the
district court not to put her son in prison, as he provides daily support to her, and has quit
drinking alcohol. (Id.) She wrote, “I ask that you not take Robert from me. He is a valuable
human being that shouldn’t be locked up for years for drinking a beer.” (Id.)
Mr. Warden’s sister also wrote a letter to the district court in advance of sentencing. (Def.
Ex. B.) She told the court about the tension between the Idaho County police officers and Native
Americans and expressed concern for her safety. (Id.) She told the district court she believed her
brother was targeted by Officer Augello and “pray[ed] the court will find a way to . . . vindicate
[him].” (Id.)
Counsel for Mr. Warden asked that he be placed on probation considering, among other
things, his strong family support. (Tr., p.261, Ls.20-24, p.262, Ls.6-25.) He also pointed out that
Mr. Warden could obtain the recommended substance abuse treatment in his community while
on probation. (Tr., p.263, Ls.15-25.) The prosecutor recommended the maximum sentence of
incarceration to “keep Mr. Warden from driving vehicles on public roads under the influence.”
(Tr., p.265, Ls.11-18.) Mr. Warden told the district court he was not interested in probation or a
rider, and continued to deny being intoxicated at the time he was driving. (Tr., p.266, Ls.10-14.)
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Considering the fact that Mr. Warden is a tribal member who was driving on tribal land,
and showed little if any signs of intoxication, the district court abused its discretion when it
sentenced him to a unified term of six years, with two and one-half years fixed. Prison is not the
proper place for Mr. Warden.

CONCLUSION
Mr. Warden respectfully requests that the Court reduce his sentence as it deems
appropriate, or remand this case to the district court for a new sentencing hearing.
DATED this 19th day of February, 2019.
/s/ Andrea W. Reynolds
ANDREA W. REYNOLDS
Deputy State Appellate Public Defender

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 19th day of February, 2019, I caused a true and correct
copy of the foregoing APPELLANT’S BRIEF, to be served as follows:
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Evan A. Smith
EVAN A. SMITH
Administrative Assistant
AWR/eas

5

